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PEiniQN RS GARDjNG PATENT TERM ADJliSTMgr^T UNDER C.F\R. ^I.TO^MI 



adjusin-sent under 36 U.S.C, § 1 54(b) oS 646 days Thjs application Oc^rv^ tsieJ wj*h!n ? 'v^•>n^'-?< 
aft«r issuance of the patent as required fey 3? C.F.R- § 1.7D5(d>. 

As required by 37 C ? R $ ^ <\>i : ^ spo > v ; o ^ c - ; j-seo by > JMv.iSi>i 
charge Deposit Acc-junt No. SO-4409 to; S 200.00 xo cover t;ie required fee {as defined in 3? 
C.F.R, § 1 .18(e)). Please charge any deficiencies or any additional fees due in response to thss 
request to Deposit Account S0-440S. 

11. Statement of the Facts inyoived 

A, Correct Patent Term Adjustment 

The issue Notification, which was mailed on January 6. 2010, indicated a Patent Teffll 
Adjustment of 327 days< 

Patentee has cafculated an initial patent term adjustment of 646 days |tased on m© 
following facts: 



in V/yeU) v. Kappos, 2010 U.S. App. taxis 300, the Federal Circuit affsmied the 
interpretation of 35 U.S.C. § 1 54(b)(2) by the District Court of ih^s District ot Coiumbia m Wy$m 
V. Dudss, 580 F, Supp. 2d 13a, 2008- T he Federai Circuit at1?misd the dstermination mat the 
USPTO rrsisconstrued the first sentence of 35 U.S.C, § 154(b)(2)(A), and ss a resuit. improperiy 
denied Wyeth b portion of patent term to which Wyeth was antitied under 35 U.S.C. § 1 g4. 

\n the opirnon, the Goun stated #)at "the PTO's view is that any adrt?inistrative deiay 
under § 154(b)(1KA) overlaps eny 3-ye^r fnaxirjium pen^iency del^ under § 164(b)(1}(S): the 
appiicant gats credit for 'A delay" or for B defey/ whichever is iarger, but nev^r A B." 
However, Plaintif? Wye^ argued fsat the § 154(b)(1KA) and § 154(l3)(1)(B) period overiaponji^ if 
they occur ors the same caiendar day ordays. The Court detemiiined that WyettVs constriictior? 
of § ■|54Ct))(2)(B) wascorrest. 

Simply put the hofeting cf the Court is^at exolu^led ovwSap recitedin the first 
sentence c-f 3S U B.C. § 1S4(b)(2)(A) pnjy occurs if a 35 U.S.C. § 154(b)(2)(A) period ande 3S 
U.S C § 1 54(bX2')(B) period am concurrently. As such, a patent hoi(fer is enStied to recoup the 
35 U.S,C. § 164(b)(2KA) period that fails outside of the 35 U.S.C, § 154(bK2)(8) persod M 
iMfealQ the 3S U.S.C. § 154(bK2){8) period itseil 

Rslevam Dates 

The- above identifiea applr.atson iias<-> 36 U.S.C §37i filing daH; or?^ebruar>- 3 2006. 

The fsrst Offsce Action, which was ^ Restriction Requirerjer^t, was mailed on ^larcfi 1 7, 
20f ;B resuitmg in a PTO cteiay of 349 days beyond the 14 months provided 35 U.S.C. 
§154{b}, 

A Response by Patentee was fiied April 17, 2008, within the 3 months provided by 35 
U.S.C.§154M 

An Office Action was mailed July 8, 2008, withm the 4 months provided 35 U.S.C. 

§154{b). 

A Response by Patentee was ftied October 8, 2008, within the 3 months provided by 35 
U.S.C. §154(b). 

A second Office Action was mailed on Feforuafy 4, 2009, within the4 rnohths provided by 
35 U.S.C. § 154(b). 
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A Response by Patenfee was filed Jime 3, 2001, resuifeg % a 30 da>' delay beyqn^J tlie 
3 montis provided t5i?3Sy,S,C. § 154(b). 

A Nc)t5ce of Al!ow:an<;e^§ ntaSi^d xlun® 24, wilhm the 4 msfitN^ prpv'Bsdfey 3$ 

Ths mii^ fee was paid m Septenkjer 23, 2009 Wiliiin tM 3 monies jsmvlcfed by 3§ 
y.8.C. |1S4(la). 

Th@ pafeilt issysd Jariuar^ 26, 2010, resyfihg In a 3 day delay baymid the 4 rjmhfe 
provided i:^ 3S U.S.C. |1:S4(^). 

Accordingly, the PTO a<liust?neni based on delay under 36 U.S.C, § 154(b)(1)(A) is 349 
days pius 3 day«, or 352 dsys. Hie redudson In term adjustment due to appSicant delsy under 
35 U.S.C. § 154(b)(2)(C) is 30 days, resulting In a patent tern adjtK^ent of 322 days. 

The 3S U.S.C. § 154(b){1KS) period tor the instant application began on Februafy 3, 
2009 (tluee yaas aftar ttie raqurament^ of 35 U.S.C, § 371 wera fnat on February 3> 2006) arKt 
ended on Mm-mr^ 26. 2010. the date of iasuence. The 35 U.S.C. § I54(b){i){8) period running 
fj-Dr-fi Febfuafv 3, 2008 untsi issuance of the pal&r>t (Jar^uary 26, 2010) ss 357 days. Tfie 
reduction sn term adjustJTient doe to applicant delay i§ 30 days, re^ui^ng in an Initial patent term 
adfustmeni of 327 days under 35 U,S,C. § 154(bK1)(B), 

Three cays ot PTO deiay under 35 U.S.C, § 154(bK1)(A} overiapped with PTO delay that 
occurred under 35 U.S.C, § 154(b)(1)(8) and should be excluded fran the patent term 
adlustrr^fent caiGuiation under tbe boldlng of Wyeth v. Ka^pos. 

Accordingiy, the sum of the 35 U.S.C. § 154{b)(1)(8) delay (327 days) and non- 
overlapping 35 U.S.C § 154{b)(i}(A) delay (322 days minus 3 days, or 319 days) is 646 days. 

The PTA printed on the issue •Notif'icatfon is cniy 327 days, which the USPTO is 
presumed to have cafcuiated using tne n'sethcd considered proper before the holding of Wyeth v. 
Kappos. Appficanis therefore respectfuiiy request reconsideration of the PTA calculation. 

B. TemiiJiai Discialmer 

the above-identffed patent is not subject to a Termmal Disclaimer. 
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■t 37 C.F.R. § 1 .704 are set forth above. Them w®f© no afller 
3 to enggg^ ?n r®«©ona|}fe sfrojts to consiuci© processing ©f 
ru-jf me 3bov»-?dem!fjed sppilcatson, as set forth in 37 C.F.R. § 1.704. 



fharesa A. Devlin 
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